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THE DENVER BAR ASSOCIATION RECORD

Sfic/hening the Memory
Although it is not written in the text
books on Evidence, it is known that the
normal man, even though admitting the
infirmity of his own memory, rejects the
thought that any other man's mind has a
more vivid recollection than his own as to
things that have passed before them both.
Nothing quickens the memory so much as
the story of the other man.
When I was fresh from the books, it so
happened that there was a water adjudication pending in the southern part of
Colorado. Older practitioners resented
the oncoming of legal problems that had
not bothered them when there was no
strife for the waters of the streams, and
when irrigation involved nothing but the
placid process of taking water when you
wanted it and applying it as you desired.
Ditches were acequias, and farms were
ranches; and why should a lawyer trained
to the substantial things bother himself
about new matters?
The professional
view is universal. What lawyer steeped
in Blackstone ever deliberately sought an
encounter with a statute establishing a
mechanic's lien; and what lawyer familiar
with Broom's Maxims ever admitted that
a Bankruptcy Act was really to be classed
as law? The result of it all was that the
new and useless work could well be passed
to the young and callow. Therefore, and
before I realized how little I knew and how
complex and constructive the law of irrigation was or was about to become, I was
almost immersed in ditches, with their
concomitants of seepage and evaporation,
their metaphysical adjuncts of diligence
and abandonment, and their super-metaphysical inquiries into intent. All of
which suggests nothing touching plantlife, the vague thing called a "head" of
water, the rate of progress of subterranean
flow, and silly things of that ilk.
At any rate, John Sanderson testified
as my witness for the Martin Ditch. He
had lived on the creek in 1866-a time
when the few residents who hoped to have
their future summer homes on the higher
lands talked of "Table Mountain" as their
Mecca.
When some of them finally
achieved their aims, and then later thought
to move their habitations to the edge of
the highlands and to establish the happy
settlement of "Old Rye," they found that
an unsympathetic government was obdurate in naming its post offices and could
not lend itself to personal appetites.
Hence the village named Rye, which
beautifully but unintentionally suveests

waving fields of grain, and than which
none in the state is more lovely.
John said that he then lived in the broken
territory of the Purgatoire; and-off the
record-he told me that if I would visit
him at his bachelor's camp, he would give
me the best of what little wild turkey
shooting the state still afforded. Ile had
lived in the Greenhorn country at a time
when a stray buffalo was still to be seen.
Some of his friends there had met the
Mormons who wintered on the Arkansas
on their way to the establishment of Salt
Lake City.
ie testified that he had participated in
building the Martin Ditch. He could not
remember the exact (late at which the
work was begun, but it was in the spring
of the year 1866.
Thereupon came the protagonists of the
Jacinto Ditch, on the same meager stream.
They offered the testimony of Juan
Sanchez, a Mexican. He was definite to
the point that that carrier of water to a
thirsty soil was begun on the 7th day of
May, 1866. He had been a workman on
the Jacinto Ranch, and remembered that
a number of men came to the ranch just
before the work on the Jacinto Ditch was
commenced, and that they had helped for
a few hours. Jacinto himself had died
years before the hearing; and the witness
could not remember who any of the other
men were, but they were all dead or gone.
It would seem that a rule of law would
therefore subordinate the priority of the
Martin Ditch, for, as against a definite
rival date within the vague springtime,
the poor Martin Ditch could not be
awarded a priority earlier than the last
days of the general season, as no specific
date of commencing work had been shown
for it. John-was worried.
The Referee took a luncheon recess, and
John had his slight repast. Whatever he
thought of the memory of Juan Sanchez
did not appear in the record. As to John's
luncheon, it seemed to counsel at half past
one o'clock that it had perhaps consisted
of highballs unpolluted by water; but
these menus are no longer within public
cognizance and the names of the items
themselves are fast becoming obsolete.
At two o'clock John was himself, but
with evidence of suppressed emotion, and
demanding that the attorney for the
Martin Ditch allow him to go back on the
stand. Little explanation would he give,
save for the statement that he now
remembered more clearly. With some
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trepidation he was recalled, but with no
great fear, for a claim to priority resting
on proofs which left it subordinate could
not be made much worse.
This was John's new testimony:
"I helped begin the work of building
the Martin Ditch in the spring of 1866.
I do not remember the exact date. The
testimony of Juan Sanchez for the Jacinto
Ditch has refreshed my memory. He
doubtless helped to begin the construction
of that ditch. I do not know on what
date. While I was working on the Martin
Ditch some Mexicans and cowboys passed
by and said they were going to the Corral
de Toros, (Bull Corral), on another ranch,
to take part in a gallo race, and they asked
me to join them. I quit work and went
with them to this ranch some miles away.
We spent a day and a night. As I was returning to the work on the Martin Ditch
they said they were going to the ranch of
their friend Jacinto to help take out a
ditch which he was about to construct,
and they asked me to join them. We all
helped each other in those days, and I
agreed to go along. When we got there
we found some workmen on the ranch
ready to begin the ditch work, and we all
pitched in and broke ground for the

Jacinto Ditch. I do not know what the
date was, but I have no doubt that Jaun
Sanchez is correct in saying that it was the
7th day of May. It was so long ago that
I cannot remember Sanchez, though he
looks familiar to me, but I have no doubt
that he was there."
The last time I saw John was as he left
the court room. He confided to me that
he had told the facts just as they occurred;
that nothing helped his memory more than
the story of another man; *and that no
Mexican ever had as good a memory as an
American.
P. S.-A Gallo Race-if you happen to
have missed one-may be explained as a
delightful and humane sport, in which the
live gallo, or rooster, is embedded in the
sand, with his head and feet exposed but
thoroughly greased. The riders race past
at full speed, and, bending from the saddle
to the ground, attempt to pull the gallo
from his lodgings. If they fall from the
saddle, so much the more fun for the spectators; if they extricate the gallo, everybody is at once in a battle-royal, until all
that remains of the prize is a scattering
of feathers over the prairie.
-Henry A. Dubbs

April Luncheon Meeting
Indifference, non-interest, upon the part
of lawyers, judges and the people generally, constitute the greatest barrier in the
problem of caring for and dealing with
the prisoners in the penal institutions of
Colorado, Charles J. Moynihan of Montrose told nearly two hundred members of
the association at the regular April
luncheon meeting, in the Chamber of
Commerce building.
President Butler introduced the subject
of the address as one than which there
should be none more important before the
bar, and the speaker as "one by personal
contact familiar with prison work, and
who could speak with authority."
"I shall not indulge in personalities nor
enter into any criticism of anybody," Mr.
Moynihan began. "The problem is far
too great and too important to descend to
such a plane in approaching it.
"It occurs to me in the beginning how
important it is to have judges whose integrity suggests justice. This is the starting
point with the prisoner, and he should have
the feeling always that he is getting a
square deal before he heads down the road
to the penitentiary.
"Once arrived there, we try to give him,
if he observes the rules, added privileges.

He gets one month in every twelve off for
good behavior, and ten days out of every
thirty days additional, if he is made a
trusty.
"We seldom use the dark cell, unless
authority is defiantly flouted. Such cases
affect a few prisoners only. These use vile
epithets repeatedly, defy all authority, and
tell us to go the limit."
Mr. Moynihan cited an instance of one
Hill, a negro prisoner, when physical punishment was necessary to preserve order
and discipline at the reformatory.
"This man was built like a gorilla," he
said. "He went on a rampage one day on
the streets of Buena Vista, charged the
reformatory trucks, ordered all prisoners
off, drove one truck back to the reformatory, spat in the guards' faces, and defied
everybody to handle him.
"We assembled all the inmates in the
prison grounds shortly afterward, and
told Hill publicly that if he could do what
he did and get away with it, we'd turn out
every man in the institution. Hill was
then whipped with a strap of wide leather.
His was a type which one couldn't appeal
to, except as to a brute of the lowest type."
Mr. Moynihan declared one could always get enough disgruntled inmates to

